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 1.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON JOINDER IN MOTION TO STRIKE OR TAX COSTS 
FILED BY MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 

Defendant Brian Favro filed a Memorandum of costs.  This resulted in plaintiffs’ motion 

to strike or tax costs by Morris, Rogness, and Rattery; a motion to strike or tax costs by plaintiff 

Moraga-Orinda Fire District; and a joinder by MOFD in the other plaintiffs’ motion.  All three will 

be considered together. 

 All plaintiffs object generally on the ground that Favro’s costs are not apportioned among 

the parties.  MOFD asserts that it should have a judgment entered only for its proper share.  

Morris contends that since the jury reached no verdict as to her, she is not responsible for any 

part of the costs.  All plaintiffs object to the costs associated with CalTrans, which settled out of 

the matters long before trial.  The moving parties also object to various specific items of the 

claimed costs. 

A. Apportionment Among the Losing Plaintiffs. 

First, there is no basis for an apportionment between the individual plaintiffs (other than 

Morris), including MOFD.  A defendant that is sued by several plaintiffs and that prevails against 

all of them is not required to apportion its costs among them or to file separate costs 

memoranda for each of them, when the plaintiffs were represented by the same law firm and 

pursued a single cause of action against the defendant in a joint trial, even if their claims for 

damages were individual. (Acosta v. SI Corp. (2005) 129 Cal.App.4th 1370, 1376.)  In this 

instance, MOFD had separate counsel, but its theory of liability was entirely the same, it simply 

was subrogated to the individual firefighters’ claims.  Although defendant argued that MOFD 

was partly at fault (due to the placement of the firetrucks on the roadway), this argument would 

have been made even if MOFD were not a party, and ultimately was not addressed by the jury.   

Given the nature of the claims and defenses here, this Court does not find that the existence of 

a separate attorney is enough to remove MOFD from the general rule. 

Defendant states that it is willing to reduce Rogness’s costs because he intervened 

March 29, 2016, and accordingly would take out filing fees and deposition costs totaling $5,930. 

B. Accounting for Expenses Attributable to Kelley Morris. 

Second, plaintiffs assert that defendant has failed to exclude costs associated with Kelly 

Morris, as to whom no verdict was reached.  Favro responds that he has deducted the 

deposition costs for Morris.  As to apportionment between costs attributable to Morris and those 

attributable to the other firefighters, most of the costs associated with the case would have been 

incurred even if Morris had not been present in the case and only Rogness and Rattery had 

pursued it.  There are some exceptions, however: expenses related directly to Morris’s 

damages, including deposition transcripts of the physicians, vocational rehabilitation specialist, 

health care planner, and economist who offered opinions specific to Morris.  (The deposition of 

Morris herself would not be entirely excluded, because much of her testimony was as a 
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percipient witness to the accident, but Favro states that it has been excluded from the 

memorandum.)  What the Court cannot do is simply make a pro-rata reduction in the cost award 

to account for Morris as one of four plaintiffs. (Charton v. Harkey (2016) 247 Cal.App.4th 730, 

744-745, [court cannot just “make an across-the-board reduction based on the number of jointly 

represented parties because such an allocation fails to consider the necessity or 

reasonableness of the costs[.]”)  Instead, “[t]he court must examine the reason each cost was 

incurred, whether the cost was reasonably necessary to the conduct of the litigation on behalf of 

the prevailing party, and the reasonableness of the cost.”  (Id., at 745.)  No party has provided 

the Court with any actual effort to determine how much of the recoverable costs was attributable 

to Morris.  A further apportionment of these costs needs to be provided. 

C. Accounting for Expenses Attributable to CalTrans.   

Favro’s claims against CalTrans were settled long before this trial, and while that 

settlement may have specified that each party bore its own costs, in all likelihood, some portion 

of the CalTrans-related costs were accounted for in the settlement amount.  The freeway design 

and maintenance was still an issue in the case, however, and Favro presented a freeway design 

expert (Dunlap), who testified that that CalTrans was partly at fault.  This issue was never 

reached by the jury, but it was reasonably necessary to the defense of the case.  Presumably, 

the defense expert relied in part on at least some of the information obtained in the CalTrans 

part of the case.  The Court is inclined to disallow any CalTrans-related expenses, except to the 

extent that the expert witness obtained and relied on deposition transcripts, for which the 

transcript would be allowed.  Plaintiffs contend that the Caltrans deposition transcripts were 

$7,683.90. A further breakdown must be provided. 

D. Other Specific Contested Items. 

Plaintiffs also object to specific items in the costs memorandum: 

Item 1: Filing fees: The item for “Motion for Brian Favro” of $1,370 refers to two answers plus a 

summary judgment motion fee, plus delivery charges for filings with the court.   The costs are 

reasonable, and the Court exercises its discretion to award messenger fees. As to the cost of 

the answer, the fee is the same regardless of the number of plaintiffs, so no reduction is 

appropriate. 

Item 4: Deposition costs: The memorandum listed 23 depositions, but only four were of 

witnesses that appeared at trial.  That by itself, however, does not establish that the depositions 

were not necessary.  (To the extent they include CalTrans witnesses, see the discussion 

above.)  Plaintiffs also challenge $1,793.15 for Richard Norman and Michael Hill.  No one has 

provided any information on the nature of their testimony.  Plaintiffs also challenge $482.50 

for the deposition of Dale Dunlap (roadway expert), because it included an expedite charge.  

Given the proximity to trial and motions in limine, the cost was reasonable. 

Item 5: Service of process:  A subpoena to CalTrans for particular records ($161.50) was 

reasonable, even if none were located.  In opposition Defendant points out that it neglected to 

include the actual total of $3,054 for Rogness and Rattery’s medical records subpoena, and 

requests leave to amend the costs memorandum.  Apparently, these were included in the Costs 
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worksheet, which was served on the parties (although not filed with the Court), but the 

worksheet did not clearly identify the records in question.  (According to Mr. Hourihan, the clerk 

“refused” to accept it, but this apparently was due to the failure to include face sheets on the 

separate documents.) There are clearly recoverable costs, and the request to amend to request 

$3,215.50 is granted. 

Item 8:  Ordinary witness fees:  Defendant sought $619.05 for two CHP officers, but have 

agreed to reduce it to $35 for each.  That amount is reasonable. 

Item 11: Court Reporter Fees.  There should be a deduction of $1,272.47, to $18,012.83, 

because that’s what the three items add up to.  In addition, defendant’s figure of $19,258.83 

includes not just the daily reporter fee, but transcript costs of $7,119.83.  They are not 

transcripts ordered by the court and are not recoverable.  Defendant has adjusted the amount 

sought to $11,619.50. 

Item 12: Models, Enlargements, etc.: Two claimed items add up to $40,522.50, but the 

amount claimed is $43,904.90.  Defendant acknowledges this error.  As a general matter, the 

Court believes that such expenses as the use of dedicated staff to provide electronic display of 

documents are reasonably necessary to a modern trial.  (Green v. County of Riverside (2015) 

238 Cal.App.4th 1363.) Plaintiffs have raised a number of specific objections to some of the 

costs.  (Although not raised until the reply, some of the breakdown was not provided until the 

opposition.) As to plaintiffs’ particular objections, however, the items appear to be a reasonable 

and inseparable part of providing the accomplished services. 

Item 16: Other:  Plaintiffs oppose $658 in Court Call fees, asserting that they are merely 

convenient.  In modern litigation practice, telephone appearances are reasonably necessary.  

They also reduce overall costs.  The Court finds them reasonable. 

Hearing required.  Based on the Court’s discussion above, it appears that some further 

breakdown and explanation of the costs is appropriate, at least with respect to the proper 

deduction to be made for costs associated with Morris. 

 

  

 2.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY MICHAEL RATTARY, KELLY MORRIS 
* TENTATIVE RULING: * 
 
See Line 1. 
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 3.  TIME:  9:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY MORAGA-ORINDA FIRE DISTRICT 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01539 
CASE NAME: MONTANO VS. AAA 
SPECIALLY SET COMPLIANCE HEARING 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
The Court has received the compliance statement and declaration of Madely Nava (on behalf of 
the claims administrator), indicating compliance with the judgment.  The claims administrator 
is directed to complete the process of forwarding the residue from uncashed checks to the 
State Controller’s office, and is authorized to disburse the remaining attorney’s fees to counsel.  
No further proceedings are contemplated. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-00279 
CASE NAME: MOLALE VS. ARCH TELECOM INC. 
SPECIALLY SET HEARING ON: SEE RELATED CASE MSC20-01679 
SET BY DEPT 39 
* TENTATIVE RULING: * 
 
See Line 9. 
 

  

 6.  TIME:  9:00   CASE#: MSC20-01172 
CASE NAME: DURAN  VS. RATNAKAR & SONS 
HEARING ON MOTION FOR PRELIM. APPROVAL OF CLASS ACTION SETTLEMENT 
FILED BY PAULA DURAN, et al. 
* TENTATIVE RULING: * 
 

Plaintiffs Paula Duran, Elizabeth Ramirez, and Esther Rodriguez move for preliminary 
approval of their class action and PAGA settlement with defendants Ratnakar & Sons, Ratnakar, 
Inc., and Nimesh Vakharia.   

A. Background and Settlement Terms 

The original complaint was filed on June 26, 2020.   

The settlement would create a gross settlement fund of $200,000.  The class 
representative payment to each plaintiff would be $7,500.  Counsel’s attorney’s fees would be 
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$70,000 (35% of the settlement).  Litigation costs would not exceed $10,000.  The settlement 
administrator (Simpluris) would have costs of administration capped at $4,000.  PAGA penalties 
would be $5,000, resulting in a payment of $3,750 to the LWDA and $1,250 to the class 
members.  Thus, the net settlement amount available to the class would be $789,000, resulting 
in an average payment to each of the estimated 159 class members of about $564.  The fund is 
non-reversionary.  The payments will be allocated 70% to penalties and 30% to wages.  
“Employee-side” tax withholding or deductions will be deducted from the wage portion of the 
settlement payment amount. 

The parties settled after extensive informal discovery and meeting with an experienced 
mediator. 

The proposed settlement would certify a class of non-exempt employees employed by 
defendants in California between June 26, 2016 and August 21, 2021.   

 The class members will not be required to file a claim.  Class members may object or 
opt out of the settlement.  The distribution of the PAGA payment and the “Class Member” 
payment will be based on the number of pay periods worked during the class period.  

 Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be provided to a 
cy pres beneficiary, Bay Area Legal Aid.   

Plaintiffs will release all claims that were “alleged in the Complaint, or could have been 
alleged, based upon the same factual predicate as the claims raised in the Complaint[.]” The 
Court notes that the reference to claims with “the same factual predicate as the claims raised in 
the complaint” can be critical in ascertaining the extent of preclusive effect of the judgment.  
(See Amaro v. Anaheim Arena Management, LLC (2021) 69 Cal.App.5th 521, 535-536.)  

Counsel’s top-end estimates for damages for rest and meal break violations are 
$362,136. Of course, this provides a point of departure, but does not reflect an actual analysis 
based on various risks associated with the merit of the claim, evidence issues, class certification 
issues, and the burden of litigation. Thus, actual value is far lower.  Claims for PAGA penalties, 
are difficult to evaluate for a number of reasons: they derive from other violations, they include 
“stacking” of violations, the law may only allow application of the “initial violation” penalty 
amount.  Plaintiffs, however, have provided no discussion of the basis for the small PAGA 
penalty figure. 

The documentation submitted with the motion attests that pre-suit notices to the LWDA 
were filed, but not that the LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
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proposed settlement.”  (See also Amaro v. Anaheim Arena Management, LLC, supra, 
69 Cal.App.5th at 534-535.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider 

the criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. 

Adecco USA, Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the 

court found that the “fair, reasonable, and adequate” standard applicable to class actions 

applies to PAGA settlements.  (Id., at 64.)  The Court also held that the trial court must assess 

“the fairness of the settlement’s allocation of civil penalties between the affected aggrieved 

employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 35% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a 

lodestar cross-check is extraordinarily high or low, the trial court should consider whether the 

percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

Similarly, litigation costs and the requested representative payment of $7,500 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of such requests are 

discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

D. Discussion 

The moving papers sufficiently establish that the damages amount in the proposed 

settlement is fair, reasonable, and adequate to justify preliminary approval. No discussion is 

provided, however, for the small PAGA penalty amount. 
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Code of Civil Procedure section 382.4 provides that where a class action settlement is 

approved, and will distribute funds to a cy pres recipient, “in connection with the hearing for 

preliminary approval” counsel shall “notify the court if the attorney has a connection to or a 

relationship with a nonparty recipient of the distribution that could reasonably create the 

appearance of impropriety as between the selection of the recipient of the money or thing of 

value and the interests of the class.” Counsel has not provided any declaration attesting to their 

relationship, if any, with Bay Area Legal Aid.    

E. Conclusion 

Hearing required.  Counsel must do the following: (1) provide an explanation of the 

amount of the PAGA penalty; (2) provide the required information concerning the cy pres 

recipient; and (3) provide documentation that the LWDA was notified of the settlement.  

Assuming that counsel are able to address the these issues, counsel will be directed to prepare 

an order reflecting this tentative ruling, the other findings in the previously submitted proposed 

order, and to obtain a hearing date for the motion for final approval from the Department clerk.  

Other dates in the scheduled notice process should track as appropriate to the hearing date.  

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, including an amended complaint filed after the cy pres payment is 

made.  Plaintiffs’ counsel are to submit a compliance statement one week before the 

compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 

 

  

 7.  TIME:  9:00   CASE#: MSC20-01172 
CASE NAME: DURAN VS. RATNAKAR & SONS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required (by telephone). 

 

  

 8.  TIME:  9:00   CASE#: MSC20-01426 
CASE NAME: ROIC PINOLE VISTA VS. SANDERS 
HEARING ON DEMURRER TO CROSS-COMPLAINT of SANDERS 
FILED BY ROIC PINOLE VISTA, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer by plaintiff and cross-defendant ROIC Pinole Vista, LLC ("ROIC") 

to the Cross-Complaint. For the reasons set forth, the general demurrers to all causes of action 

of the Cross-Complaint are sustained, with leave to amend. Any amended cross-complaint 

shall be filed by Cross-Complainants on or before February 18, 2022. 
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Case Background 

Plaintiff ROIC owns a commercial shopping center in Pinole ("Pinole Center"). 

Defendants/Cross-Complainants are tenants who operated a UPS Store in the Pinole Center. 

On July 27, 2020, ROIC sued defendants for breach of their lease based on nonpayment of 

rent. The complaint attaches a copy of the lease as Exhibit A ("Pinole Lease").  

With leave of Court, Defendants/Cross-Complainants filed their cross-complaint on August 13, 

2021. The Cross-Complaint explicitly relies on the Pinole Lease attached as Exhibit A to the 

complaint as the basis for the claims in the cross-complaint. (See Cross-Compl. ¶¶ 5 

[incorporating all allegations of the Complaint], 9, 10 [citing Compl. Exh. A], 13, 16, 19, 23, 26.) 

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 

the complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) (See also Carloss v. County of Alameda (2015) 242 Cal. App.4th 

116, 123; Czajkowski v. Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 ["a demurrer 

does not admit the plaintiff's contentions nor conclusions of law or fact."].) The Court gives the 

complaint "a reasonable interpretation, reading it as a whole and its parts in their context." 

(Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The Court also considers matters of which the Court 

can properly take judicial notice. (Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.)  

Based on the truthful pleading doctrine, the Court cannot ignore allegations of fact in the 

cross-complaint that conflict with facts judicially noticed or exhibits attached to or incorporated 

into the cross-complaint. (Ivanoff v. Bank of America, N.A. (2017) 9 Cal.App.5th 719, 726.) 

Where the facts alleged conflict with the exhibits or judicially noticed facts, the exhibits or 

judicially noticed facts are given precedence. (Id.) The Court takes judicial notice of the 

Complaint in this action, and in particular the Pinole Lease attached as Exhibit A to the 

Complaint, which the Cross-Complaint references and incorporates through its allegations. 

(Evid. Code § 452(d); Cross-Compl. ¶¶ 5, 10, among others.)  

Generally, courts exercise great liberality in granting a plaintiff leave to amend the complaint. 

(Ivanoff v. Bank of America, N.A., supra, 9 Cal.App.5th at 726..) 

Analysis 

ROIC has demurred to all five causes of action alleged in the Cross-Complaint on the ground 

that each of the causes of action fails to allege facts sufficient to state a cause of action against 

ROIC and for uncertainty. (Code Civ. Proc. §§ 430.10(e), 430.10(f).) Cross-Complainants have 

not filed any opposition to the demurrers. Because the Court finds the general demurrers for 

failure to state a cause of action should be sustained, the Court does not address the demurrers 

for uncertainty. 

A. 1st and 2nd C/As - Breach of Lease and Breach of Contract 

 

Cross-Complainants allege ROIC breached the Pinole Lease in November 2020 when ROIC 

entered into a lease with a third party to operate a UPS Store at a property within five miles of 
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Cross-Complainants' store in the Pinole Center (the "Competing Store"). (The Cross-Complaint 

includes an apparent typographical error alleging ROIC entered into the lease with the 

Competing Store on November 1, 2021.) (Cross-Compl. ¶ 11.) They allege ROIC's lease to 

the Competing Store is a breach of the radius restriction of Article 15.4 of the Pinole Lease. 

(Cross-Comp. ¶¶ 5, 9-11, 13, 15-16.) However, the radius restriction precludes the tenant from 

operating a same or similar business within a five-mile radius but does not prohibit ROIC as 

landlord from leasing space to a same or similar business within that radius. (Compl. Exh. A, 

Sections 2.1 and 15.4.) The "Radius Clause" states in pertinent part: 

Tenant shall not directly or indirectly operate, manage or have any 

interest . . . in a business identical with, competitive with or similar 

to the business which Tenant is permitted to operate in the 

Premises pursuant to this Lease, if such identical, competitive or 

similar business which Tenant is operated within a radius of the 

number of miles specified in Article 2.1 [five miles] from any point 

on the perimeter of the Center; provided, however, that the 

foregoing restriction shall not apply to any business existing and 

so located at the Effective Date, as set forth in Article 2.1. 

(Compl. Exh. A [Pinole Lease Art. 15.4, pp. 26-27] (emphasis added).) 

Because the radius restriction does not prohibit ROIC from leasing to the Competing Business 

within a five-mile radius, the Cross-Complaint as pled does not allege facts constituting a breach 

of the Pinole Lease, an essential element of the first two causes of action. (Oasis West Realty, 

LLC v. Goldman (2011) 51 Cal.4th 811, 821 ["The elements of a cause of action for breach of 

contract consist of '(1) the existence of the contract, (2) plaintiff's performance or excuse for 

nonperformance, (3) defendant's breach, and (4) the resulting damages to the plaintiff.' 

[Citation omitted.], quoting Reichert v. General Ins. Co. (1968) 68 Cal.2d 822, 830].)  

The Court therefore sustains the general demurrers to these two causes of action for failure 

to state a cause of action. (Code Civ. Proc. § 430.10(e).)  

B. 3rd C/A - Breach of the Implied Covenant of Good Faith and Fair Dealing 

 

The third cause of action (mislabeled "second" cause of action) alleges ROIC's lease to the 

Competing Store violated the implied covenant of good faith and fair dealing under Cross-

Complainants' Pinole Lease. 

"[I]n California every contract contains an implied covenant of good faith and fair dealing that 

'neither party will do anything which will injure the right of the other to receive the benefits of the 

agreement.' [Citations, internal omitted.]" (Wolf v. Walt Disney Pictures & Television (2008) 162 

Cal.App.4th 1107, 1120 [quoting Kransco v. American Empire Surplus Lines Ins. Co. (2000) 23 

Cal.4th 390, 400].) The implied covenant of good faith and fair dealing operates as a check on 

what would otherwise be an unfettered right to terminate or deprive another party of the benefits 

of a contract. (Harris v. TAP Worldwide, LLC, supra, 248 Cal.App.4th at 385.)  
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However, the implied covenant cannot defeat an express right granted to the other party 

under the contract. (Carma Developers (Cal.), Inc. v. Marathon Dev. Cal., Inc. (1992) 2 Cal.4th 

342, 373 ("Carma") ["It is universally recognized the scope of conduct prohibited by the 

covenant of good faith is circumscribed by the purposes and express terms of the contract."].) 

"[I]mplied terms should never be read to vary express terms"; there can be no breach of the 

implied covenant based on acts expressly authorized by provisions of a contract. (Carma, supra, 

2 Cal.4th at 374.)  

This rule applies when a discretionary power is reserved to one of the parties by the express 

terms of the agreement. (Third Story Music, Inc. v. Waits (1995) 41 Cal.App.4th 798, 808 

["[C]ourts are not at liberty to imply a covenant directly at odds with a contract's express grant of 

discretionary power except in those relatively rare instances when reading the provision literally 

would, contrary to the parties' clear intention, result in an unenforceable, illusory agreement. 

In all other situations where the contract is unambiguous, the express language is to govern, 

and '[n]o obligation can be implied . . . which would result in the obliteration of a right expressly 

given under a written contract.' [Citation omitted.]," quoting Gerdlund v. Electronic Dispensers 

International (1987) 190 Cal. App. 3d 263, 277-278].) 

ROIC contends the third cause of action fails because it alleges no facts other than those on 

which Plaintiffs' claim for breach of the express terms of the contracts is based. (Careau & Co. 

v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1394.) (See Cross-Compl. 

¶¶ 9-13, 16, 18-19.) In addition, ROIC points to Article 7.5 of the Pinole Lease which explicitly 

recognizes the Landlord's right to lease to any business within the Pinole Center and denies the 

Tenant any "exclusive business right within the Center or elsewhere." (Compl. Exh. A [Pinole 

Lease Art. 7.5, p. 15].) The provision grants ROIC "the absolute right to effect such other 

tenancies in the Center as Landlord shall determine, in the exercise of its sole and absolute 

business judgment, is best to promote the interests of the Center." (Compl. Exh. A [Pinole Lease 

Art. 7.5, p. 15].) 

ROIC's arguments are persuasive. The cause of action is made on the same unsupported 

allegations that ROIC breached the Pinole Lease radius restriction. Further, Article 7.5 of the 

Pinole Lease expressly denies the Tenant the exclusive business right to operate at the Center 

"or elsewhere" and gives the Landlord absolute discretion in leasing to other businesses at the 

Center based on its business judgment. (Compl. Exh. A [Pinole Lease Art. 7.5, p. 15].) Given 

the provisions of Article 7.5 and that the five-mile radius restriction applies solely to the tenant, 

the possibility of ROIC leasing premises to a business that might compete with Cross-

Complainants' business either within the Pinole Center or at a different shopping center was 

arguably within the parties' expectations by the express terms of the Pinole Lease. The Cross-

Complaint does not allege any facts suggesting otherwise, or that ROIC's lease to the 

Competing Store was outside the bounds exercise of its "absolute business judgment," or that 

the contract terms were unfairly imposed on Cross-Complainants. (See Carma, supra, 2 Cal.4th 

at 354.) 

The general demurrer to the third cause of action under Code of Civil Procedure § 430.10(e) is 

therefore sustained.  
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C. 4th C/A  - Unfair Competition 

 

Cross-Complainants allege a fourth cause of action (mislabel third cause of action) contending 

that ROIC violated the Unfair Competition Law, Business & Professions Code § 17200 ("UCL") 

by leasing to the Competing Store in violation of the radius restrictions of the Pinole Lease. 

(Cross-Compl. ¶¶ 9-13, 21-23.) The UCL "prohibits unfair competition, including unlawful, unfair, 

and fraudulent business acts. The UCL covers a wide range of conduct. It embraces 'anything 

that can properly be called a business practice and that at the same time is forbidden by law.'  

[Citations and internal quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 

29 Cal.4th 1134, 1143.)  

For the reasons addressed above, ROIC's alleged conduct in leasing to the Competing Store 

did not violate the radius restriction in the Pinole Lease and was therefore not unlawful, nor have 

Cross-Complainants alleged facts that support a claim the lease to the Competing Store was an 

unfair business practice where the Pinole Lease recognized the Landlord's right to do so within 

the Center and denied the tenant exclusive business rights in the Center "or elsewhere." Cross-

Complainants have not alleged any misrepresentations or other facts that would support a claim 

of unlawful, unfair or fraudulent business practices by ROIC. The general demurrer to the fourth 

cause of action is therefore also sustained. 

D. 5th C/A - Unjust Enrichment 

 

Cross-complainant's fifth cause of action (mislabeled fourth cause of action) is for unjust 

enrichment. "The elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust 

retention of the benefit at the expense of another.’ [Citation omitted.] ‘The theory of unjust 

enrichment requires one who acquires a benefit which may not justly be retained, to return 

either the thing or its equivalent to the aggrieved party so as not to be unjustly enriched.’ 

[Citations omitted.]” (Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 

1132.)  

For the reasons set forth, Cross-Complainants have not alleged facts sufficient to support this 

cause of action because they have not demonstrated that it is "unjust" for ROIC to retain any 

benefits it receives by its lease to the Competing Store or that those benefits may not be "justly" 

retained by ROIC. The general demurrer to the fifth cause of action is also sustained.  

Leave to Amend 

The Court cannot determine whether Cross-Complainants may be able to allege additional facts 
to support their causes of action. Though Cross-Complainants' ability to amend to allege facts to 
support these causes of action is unclear, the Court will grant Cross-Complainants the 
opportunity to try to do so. 
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 9.  TIME:  9:00   CASE#: MSC20-01679 
CASE NAME: TORRES VS. ARCH TELECOM INC. 
HEARING ON MOTION FOR ORDER ENFORCING COMPLIANCE WITH SETTLEMENT 
FILED BY GEORGE TORRES 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiffs' motion for an order enforcing compliance by defendant Arch 

Telecom, Inc. ("Arch") with a class action settlement and the preliminary approval order and for 

related relief. For the reasons set forth, the Court rules as follows: (1) the motion for an order 

enforcing compliance with the settlement agreement and preliminary approval order is granted; 

(2) the hearing on the final approval of the settlement is continued to 9:00 a.m. on May 12, 

2022; and (3) Plaintiffs' request for an award of attorneys' fees and costs is granted as 

requested in the amount of $13,635.00. Counsel for Plaintiffs shall prepare and submit an 

appropriate order reflecting this ruling and setting forth updated deadlines for Arch to approve 

the Settlement Administrator's payment calculations and for the Settlement Administrator to 

serve the notice of settlement on class members with other related dates and deadlines.  

Further case management conference set for 3/8/22 is vacated. 

Background 

 

This action was commenced by George Torres as the sole plaintiff in August 2020 asserting 

class claims against Arch for violations of the Labor Code, including wage and hour violations 

and failure to reimburse business expenses, as well as violation of the Unfair Competition Law, 

Business & Professions Code § 17200 et seq., and representative claims under the Private 

Attorney General Act, Labor Code § 2699 et seq. ("PAGA"). Two additional plaintiffs, Ryan 

Morale and Tran Le filed prior related actions against Arch.  

The three Plaintiffs reached a global class and PAGA settlement with Arch through mediation 

documented in the Stipulation of Settlement which was fully executed by January 5, 2021 

("Settlement"). (Haines Decl. Exh. 1.) The Court signed the order granting preliminary approval 

of the settlement on June 29, 2021 ("Preliminary Approval Order"). (Haines Decl. Exh. 2.)  

The Motion  

Phoenix Settlement Administrators ("Phoenix") was appointed as Settlement Administrator. 

(Settlement ¶ 7.) The parties have not taken the steps required under the Preliminary Approval 

Order to implement the class notice procedures, however, because Arch has refused to approve 

the Settlement Administrator's calculations regarding the settlement class members and 

additional settlement funds due under the Escalator Clause, paragraph 3.E of the Settlement 

Agreement. (Haines Decl. ¶¶ 5-10.)  

Analysis 

Arch does not dispute that it has not approved the Settlement Administrator's calculations and 

therefore that the class notice procedures have not been implemented under the Court's 

Preliminary Approval Order. Arch does not dispute the terms of the Settlement regarding the 

additional amounts due under the Escalator Clause.  
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Arch opposes the motion on the grounds that requiring Arch to comply with the provisions of the 

Escalator Clause in the Settlement makes the Settlement unfair and unreasonable. The Court 

does not find any of Arch's contentions support granting Arch relief from the express terms of 

the Settlement. 

Arch contends there are now approximately 1,300 employees in the Settlement Class, which is 

includes 215 more employees than was estimated when the Settlement was made, a difference 

of approximately 19.8%. (Opp. p. 2, ll. 3-4.) Based on Arch's per employee payment amount of 

$691 under the $750,000 settlement payment, approximately $148,000 in additional settlement 

funds must be paid because the estimated the number of class members in the Settlement at 

1,085 has increased by more than 5%. (Opp. p. 2, ll. 10-11.)  

Arch argues there was substantial delay in documenting and approving the Settlement. Arch 

does not explain the reasons for the delay. Arch must have anticipated that documenting the 

agreement, preparing and filing the motion, and obtaining preliminary approval of the Settlement 

would take at least a few months.  

Arch contends it hired "62 new employees" between October 2020, when the parties agreed to 

settle, and the date of preliminary approval of the settlement. (Opp. p. 2, l. 17.) Arch argues it 

has a "very transitory work force" because of the nature of its business (Opp. p. 2, ll. 1-2), a fact 

which Arch was surely aware of when it signed with Settlement with the Escalator Clause. 

It is not clear that all 62 new employees are nonexempt and part of the Settlement Class. 

Assuming they are, the new employees account for approximately 30% of the additional 

members and of the increased settlement payment under the Escalator Clause. The other 70% 

of the additional employees in the Settlement Class (approximately 153 employees) apparently 

were not included or accounted for by Arch in its calculation of the estimated Settlement Class 

when it entered into the settlement.  

The Escalator Clause in the Settlement shows the parties contemplated that the Settlement 

Class could ultimately be significantly larger than that estimated at the time of settlement. The 

Settlement explicitly stated the consequences for Arch if the increase was greater than 5% in 

the provisions of the Escalator Clause. The Escalator Clause in effect placed the risk of error 

regarding the calculation of the number of class members on Arch, the employer with full access 

to the data necessary to determine the employees within the Settlement Class, as well as the 

risk of Arch having an additional financial burden if Arch's calculations were understated by 5% 

or more. 

Arch points to the number of employees within the total Settlement Class who were employed 

for only brief periods and argues the $691 per employee settlement amount may give short-term 

employees a windfall. (Opp. p. 2, ll. 23-26.) The Settlement provides by its terms that even 

employees with brief work stints would be included in the Settlement Class. (Settlement ¶¶ 4.B.i. 

[employees employed 0 to 3 months] and 4.B.ii [individual employee settlement portion 

calculated based on individual employee's work weeks divided by total work weeks for all 

employees in the Settlement Class].) All members of the Settlement Class do not receive the 

same settlement payment amount; their payments are dependent on the duration of their 

employment. (Settlement ¶¶ 4.B.i and 4.B.ii.)  
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Arch asks the Court to make the Settlement "fair and reasonable." Arch cites no legal authority 

or other basis which would allow the Court to rewrite or modify the parties' Settlement under the 

circumstances.  

Attorneys' Fees and Costs 

The Settlement provides for the Court's continuing jurisdiction over the action to enforce the 

Settlement and supervise the administration of the Settlement and for the prevailing party to be 

awarded attorneys' fees and costs if legal proceedings are instituted to enforce the Settlement. 

(Settlement ¶¶ 13, 14.) Plaintiffs are the prevailing parties on this motion to enforce the 

Settlement. The Court finds the attorneys' fees and costs requested to be reasonable, and 

awards fees and costs to Plaintiffs in the amount of $13,635.00. 

 

  

10.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS. ALAMILLO REBAR 
HEARING ON MOTION FOR APPOINTMENT OF SPECIAL MASTER (DISCOVERY) 
FILED BY JANICE L. ALAMILLO 
* TENTATIVE RULING: * 
 

Hearing required. 

Plaintiff moves for appointment of a discovery referee pursuant to Code of Civil 

Procedure section 639.  The motion was first heard on December 16, 2021, after which the 

Court continued the matter to today, and directed the parties to meet and confer about several 

issues and to report to the Court on their progress.  The parties have done so.  

Plaintiff points out that the case involves 25 parties, 28 causes of action, and a large 

quantity of discovery. Already, before the matter was designated as complex, four conferences 

with a Discovery Facilitator under the court’s discovery facilitator program were held.  A large 

volume of documents have been requested and provided.  A large number of depositions would 

need to be coordinated, and some deposition notices have been served.  

Pacific Steel Group opposes the motion, and is joined by Philadelphia Indemnity.  PSG 

argues that motion is vague and overbroad, and as yet there are no complex discovery motions 

to be heard.  Even seemingly simple notices of deposition, however, become complex when 

trying to coordinate the rights of multiple parties, and to coordinate with document production, 

much of which should be done before depositions are started. 

In order for the court to appoint a discovery referee over the objections of a party, 

it must be necessary, not merely convenient.  (Taggares v. Superior Court (1998) 62 

Cal.App.4th 94, 105-106; Hood v. Superior Ct. (Sears, Roebuck & Co) (1999) 72 Cal.App.4th 

446, 449.)  A majority of the following factors must be present: (1) multiple issues; (2) multiple 

issues to be heard simultaneously; (3) a continuum of many motions; and (4) the documents 

to be reviewed make the inquiry inordinately time consuming. 
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 On the date of the previous hearing, the Court also had before it several demurrers to 

many of the alleged causes of action.  Some were sustained, but most of the complaint 

survived.  It is clear that given the number of parties and claims here that there is a clear need 

for discovery management and coordination, as well as a mechanism for resolving discovery 

disputes.  The Court does not need to wait for discovery to become an expensive, intractable 

morass before taking some action to improve the process.  Thus, the Court has concluded that 

an order appointing a Special Master is appropriate. 

At the same time, the proposed order appointing a special master was vague as to the 

issues required to be addressed by CRC 3.922, including the payment of costs, the scope of the 

reference, and the procedures to be used by the special master (other than to simply allowing 

the referee full authority to administer the proceedings).  Accordingly, the Court directed the 

parties to meet and confer and report back on the status 

 Based on the parties’ reports, the status appears to be as follows: 

Scope of order:  There is some disagreement as to whether the appointment should be 

for discovery only or for settlement and other case management issues.  The Court finds that an 

appointment as a Discovery Referee for discovery only is appropriate.  The findings the Court 

makes concern discovery only, and not the other matters contained in plaintiff’s proposed 

reference order. 

Scope and timing of pending and future discovery: This would be within the scope of the 

Referee’s authority. 

Identity of Special Master.  Various names have been suggested, but it appears that the 

parties agree on Judge Ronald Sabraw (Ret.), but he is not available for this appointment. 

Cost of special master. Most defense counsel want costs apportioned 50% to plaintiff 

and 50% to all defendants (and then apportioned among them equally), while plaintiff wants 

costs split pro rata among all parties.  Another suggestion is that each particular matter brought 

before the Special Master should be allocated based on who is involved with each dispute.  

This makes some sense, because parties who are not having disputes, or resolving them 

without using the Special Master, should not pay so much.  To some degree, however, the 

Special Master will coordinate discovery and set a schedule, which will not be attributable to 

particular parties. 

The parties agree that in any discovery motion, the Special Master (hereinafter 

“Discovery Referee”) should determine who bears the costs of the motion. 

Costs of the Discovery Referee shall be apportioned 20% to Plaintiff with the remaining 

80% apportioned among the defendants equally, except that any motion to compel discovery 

shall be apportioned among the parties to the motion equally, subject to the discretion of the 

Discovery Referee to allocate costs as deemed appropriate.  Apportionment among defendants 

shall not include any defendants who have not appeared in the action at the time of the motion 

or other matter determined by the Referee. 
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Accordingly, the Court orders that the Discovery Referee shall be appointed pursuant to 

Code of Civil Procedure section 640, i.e., either by agreement of the parties, or by each party 

submitting up to three nominees, and the Court shall select the Referee from among the 

nominees.  Any nomination made shall specify the hourly rate charged, and that the nominee 

has agreed to serve.  A stipulation shall be submitted no later than February 18, 2022.  If there 

is no stipulation, then each party shall submit up to three nominations no later than February 22, 

2022. 

The Court also orders and finds as follows: 

1. The identity and location of the referee will be determined as set forth above. 

(CRC 3.922(b).) 

2. The high volume of discovery, large number of parties, existing disputes, and complexity 

of the issues, require discovery reference.  (CRC 3.922(c).) 

3. The order is made pursuant to Code of Civil Procedure section 639(a)(5), i.e., 

to hear and determine any and all discovery motions and disputes relevant to 

discovery, including motions to coordinate discovery, and for that limited purpose only.  

(CRC 3.922(d).)  

4. The Discovery Referee is authorized to set the date, time, and place for all hearings the 

referee determines are necessary, take evidence, and rule on objections, motions and 

other requests made during any hearing.  (CRC 3.922(e).) 

5. No party has established an economic inability to pay a pro rata share of the Referee’s 

fee.  The Court finds that a fair and reasonable apportionment of the reference costs is 

as follows: the Discovery Referee’s fees shall be apportioned 20% to Plaintiff, with the 

remaining 80% to be apportioned among defendants, except that in any motion to 

compel discovery, the Referee shall have discretion to allocate costs among the parties 

to the motion as deemed appropriate.  Parties that have not appeared as of the date of 

the filing of the particular motion or matter with the referee shall not be charged a share 

of the cost of that motion or other matter.  The Referee may recommend to the Court 

that this apportionment be modified.  The Referee’s fees shall be $__ per hour (to be set 

after the Referee is selected).  (CRC 3.922(f).)  

6. Court facilities and court personnel may not be used in connection with the reference. 

(CRC 3.922(g).) 

7. A copy of this order shall be provided to the Presiding Judge of this Court, as required by 

Code of Civil Procedure section 639(e). 

8. Any report of the Referee on a discovery motion shall be subject to review under Code of 

Civil Procedure section 643. 
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11.  TIME:  9:00   CASE#: MSC21-00901 
CASE NAME: LANCE JORGENSEN VS. BILL BRANDT FORD 
HEARING ON MOTION FOR ORDER SEALING PORTIONS OF AGREEMENT 
FILED BY BILL BRANDT FORD INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion is denied.  The motion submits the settlement agreement, but seeks to keep 
confidential the amount of money paid as consideration.  While defendant might prefer that it 
remain confidential, there is no “overriding interest that overcomes the right of public access to 
the record,” as required by CRC 2.550(d)(1).  The matter is a putative class action and PAGA 
action, in which the plaintiff agreed to remove himself as a potential class representative and 
PAGA representative in exchange for a payment.  There is nothing particularly private or 
sensitive about the transaction. 

 

  

12.  TIME:  9:00   CASE#: MSC21-00901 
CASE NAME: LANCE JORGENSEN VS. BILL BRANDT FORD 
HEARING ON MOTION TO DISMISS COMPLAINT 
FILED BY BILL BRANDT FORD INC. 
* TENTATIVE RULING: * 
 
 Defendant’s motion to dismiss is granted in part.  Plaintiff’s personal claims against 
defendant are hereby dismissed with prejudice.  The Court is not yet prepared to dismiss 
plaintiff’s class action and PAGA claims.  The parties shall appear to discuss precertification 
discovery. 
 
 1.  The settlement of plaintiff’s personal claims would not prevent plaintiff from continuing 
to pursue the PAGA claim in a representative capacity.  (Kim v. Reins International California, 
Inc. (2020) 9 Cal.5th 73, 83-93.)  However, class counsel have stipulated in open court that 
plaintiff does not wish to continue with this case in any capacity.  (See Minute Order for 1-5-22 
Case Management Conference.) 
 
 2.  The basic rule in this procedural context is that “[d]iscovery to ascertain a suitable 
class representative is proper.”  (Best Buy Stores, L.P. v. Superior Court (2006) 137 Cal.App.4th 
772, 779.)  The parties, however, have not given the Court much information to work with 
in balancing competing interests.  (See Parris v. Superior Court (2003) 109 Cal.App.4th 285, 
300-301.) 
 
 The Court’s preliminary assessment is that at least two factors favor allowing 
precertification discovery: (1) there is a risk that some dismissed class claims would be barred 
by the statute of limitations, and; (2) it would be inherently inefficient to dismiss a case that is at 
issue, with a First Amended Complaint on file, only to have a new action commenced 
addressing the same wage and hour claims.  (See generally, CashCall, Inc. v. Superior Court 
(2008) 159 Cal.App.4th 273, 292-293.) 
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 Further, defendant has not shown that a simple notice to potential class members would 
be unduly burdensome.  There are well-established procedures for protecting the privacy of 
class members in this procedural context.  (See e.g. Best Buy, supra, 137 Cal.App.4th at 778.) 

 

  

13.  TIME: 10:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A.  VS.  WILLIAMS SCOTSMAN 
INFORMAL DISCOVERY CONFERENCE 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

14.  TIME: 10:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A. VS. WILLIAMS SCOTSMAN 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

 

 


